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REMARKS 

Claims 1-24 are currently pending in this application. By this Amendment, 
no claims are cancelled, claims 1-12, 14-16, 18-19, and 22-23 are amended, and 
no new claims are added. Applicant(s) aver that no New Matter is introduced 
hereby. 

Entry and favorable consideration of this Amendment is earnestly solicited 
so that the claimed subject matter hereof may timely pass to issuance as U.S. 
Letters Patent. 

Objections to Drawings 

The Examiner objected to the drawings; specifically, some of the subject 
matter claimed in claims 22 and 23 allegedly was not depicted and FIG. 5 
includes a typographical error in box 625. 

Applicants herewith amend claims 22 and 23 and submit a replacement 
sheet including FIG. 5 with the corrected text thus overcoming the objections. 

Objection to the Specification 

Paragraph 13 of the specification was objected to for a grammatical 
informality which is herewith corrected. Claims 4, 9-11, 15, 16, 18, 22, and 23 
are objected to as not being supported by the specification. Applicants 
respectfully disagree as the claims form part of the specification and thus they 
are in effect expressly self-supported. Applicants also assert that principles of 
inherency and implicitness in support of the claim limitations. 

Notwithstanding the foregoing the allegedly offending subject matter has 
been amended thus overcoming the objections. 

Objection to the Claims 

Most all of the dependent claims are objected to for beginning with the 
word "A" and "An" (in lieu of "the" or "said"). The Examiner appears to assert that 
the first word of the preamble to the claims is a [claim] "limitation" and Applicants 
respectfully disagree and traverse the objections. 
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Applicants assert that the preamble of the claims as submitted merely 
recognizes that each independent (or intervening) claim which utilizes open- 
ended transitional phrases - as is the case here - covers diverse different 
embodiments of the invention and thus using open-ended preamble phraseology 
is completely consistent. In addition, Applicants elect to serve as their own 
lexicographer - as is their right - and consider the phraseology preferred to that 
suggested by the Examiner. 

Claim Rejection under 35 U.S.C. §103 

Claims 1-4, 6-11, 13-18, and 20-24 stand rejected as allegedly being 
unpatentable over the '768 patent to Alferness (Alferness) in view of the 
'353 patent to Heinze et al. (Heinze). 

Applicants respectfully disagree and herewith traverse the rejection If said 
claims. 

First of all, the primary reference to Alferness is completely devoid of any 
teaching, disclosure, and/or depiction of delivery of an extra-systolic stimulation 
therapy and modification thereof in the event that an ischemic condition is 
detected. The Examiner admits this major shortcoming at paragraph 1 1 (page 5) 
of the non-final Office Action. Thus, the Examiner has failed to lodge a prima 
facie obviousness rejection and, as such, the rejected claims should be allowed 
to pass to issuance as U.S. Letters Patent. 

Given the lack of suggestion or motivation to implement and/or modify an 
ESS therapy (also known in the art as Post Extra -Systolic Potentiation, or PESP, 
therapy) Alferness fails to provide any motivation or suggestion regarding 
response to detected ischemia other than provide atrial defibrillation coordinated 
with ischemia intervention. Compounding the lack of a prima facie rejection of 
the claims is the fact that Heinze merely discloses how to alternately shorten and 
lengthen stimulation intervals (without changing the average duration) to 
determine electric restitution based on the duration of the action potential (i.e., 
APD). 

At paragraph 1 1 (page 6) of the non-final Office Action the Examiner 
asserts that "in the interest of brevity..." which has no support in the Rules (e.g., 
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37 CFR and/or the MPEP) without recognizing that Heinze offers virtually nothing 
even remotely related to the instantly claimed invention. The Examiner bears the 
burden of formulating a prima facie obviousness rejection of each claim 
(including all elements therein) and performing substantive examination or 
allowing the claim(s) to proceed to issuance. 

Inasmuch as the Examiner has failed to meet this burden and given that 
neither reference addresses the claimed invention, Applicants request that the 
rejection be withdrawn. 

Claims 5, 12, and19 stand rejected as allegedly being unpatentable 
over Alferness in view of the '777 published patent application to Lu (Lu). 

As asserted hereinabove, Alferness fails to contemplate even basic 
concepts disclosed, depicted and claimed in the instantly pending claims and 
thus serves poorly as a primary reference in rejecting the claims. Accordingly, 
Applicants assert that the proposed combination of Alferness and Lu again fails 
to reach the minimum threshold for a prima facie obviousness rejection and 
should be withdrawn. 

Furthermore, having previously admitted that Alferness fails to disclose an 
ESS therapy the Examiner now attempts to combine yet another ESS-therapy 
free reference to reject the claims. In sum, the proposed rejection cannot be 
sustained and should be withdrawn so the claimed invention can pass to timely 
issuance as U.S. Letters Patent. 

Conclusion 

In view of the foregoing amendments, it is believed that the application is 
now in condition for allowance and Applicant(s) respectfully request the Examiner 
to issue a Notice of Allowance in due course so the instant invention can pass to 
timely issuance as U.S. Letters Patent. 
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The Examiner is invited to contact the undersigned with any questions 
regarding this application 

Respectfully submitted, 



Date: 22 May 2006 /Paul H. McDowall/ 

Paul H. McDowall 
Registration No. 34,873 
Medtronic, Inc. 
Telephone: (763)514-3351 
Facsimile: (763)514-6982 
Customer No. 27581 



